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must have an initial and continued per-
sonal net worth of less than $750,000.

(d) Presumptions. In accordance with
Title X of the Clean Air Act Amend-
ments of 1990, 42 U.S.C. 7601 note, Black
Americans, Hispanic Americans, Na-
tive Americans, Asian Americans,
Women and Disabled Americans are
presumed to be socially and economi-
cally disadvantaged individuals. In ad-
dition, the following institutions are
presumed to be entities owned and con-
trolled by socially and economically
disadvantaged individuals: HBCUs, Mi-
nority Institutions (including Tribal
Colleges and Universities and Hispanic-
Serving Institutions) and private and
voluntary organizations controlled by
individuals who are socially and eco-
nomically disadvantaged.

(e) Individuals not members of des-
ignated groups. Nothing in this section
shall prohibit any member of a racial
or ethnic group that is not designated
as socially and economically disadvan-
taged under paragraph (d) of this sec-
tion from establishing that they have
been impeded in developing a business
concern as a result of racial or ethnic
discrimination.

(f) Rebuttal of presumptions. The pre-
sumptions established by paragraph (d)
of this section may be rebutted in ac-
cordance with §33.209 with respect to a
particular entity if it is reasonably es-
tablished that the individual at issue is
not experiencing impediments to devel-
oping such entity as a result of the in-
dividual’s identification as a member
of a specified group.

(g) Joint ventures. (1) A joint venture
may be considered owned and con-
trolled by socially and economically
disadvantaged individuals, notwith-
standing the size of such joint venture,
if a party to the joint venture is an en-
tity that is owned and controlled by a
socially and economically disadvan-
taged individual, and that entity owns
51% of the joint venture.

(2) As a party to a joint venture, a
person who is not an economically dis-
advantaged individual, or an entity
that is not owned and controlled by a
socially and economically disadvan-
taged individual, may not be a party to
more than two awarded contracts in a
fiscal year solely by joint venture with
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a socially and economically disadvan-
taged individual or entity.

§33.204 Where does an entity become
certified under EPA’s 8% and 10%
statutes?

(a) In order to participate as an MBE
or WBE prime or subcontractor for
EPA recipients under EPA’s DBE Pro-
gram, an entity must first attempt to
be certified by the following:

(1) The United States Small Business
Administration (SBA), under its 8(a)
Business Development Program (13
CFR part 124, subpart A) or its Small
Disadvantaged Business (SDB) Pro-
gram, (13 CFR part 124, subpart B);

(2) The United States Department of
Transportation (DOT), under its regu-
lations for Participation by Disadvan-
taged Business Enterprises in DOT Pro-
grams (49 CFR parts 23 and 26); or

(3) an Indian Tribal Government,
State Government, local Government
or independent private organization in
accordance with EPA’s 8% or 10% stat-
ute as applicable.

(2) Such certifications shall be con-
sidered acceptable for establishing
MBE or WBE status, as appropriate,
under EPA’s DBE Program as long as
the certification meets EPA’s U.S. citi-
zenship requirement under §33.202 or
§33.203.

(3) An entity may only apply to EPA
for MBE or WBE certification under
the procedures set forth in §33.205 if
that entity first is unable to obtain
MBE or WBE certification under para-
graphs (a) (1) through (3) of this sec-
tion.

(b) [Reserved]

§33.205 How does an entity become
certified by EPA?

(a) Filing an application. In accord-
ance with §33.204, an entity may apply
to EPA’s Office of Small and Disadvan-
taged Business Utilization (EPA
OSDBU) for certification as an MBE or
WBE. EPA’s Regional Offices will pro-
vide further information and required
application forms to any entity inter-
ested in MBE or WBE certification.
The applicant must attest to the accu-
racy and truthfulness of the informa-
tion on the application form. This shall
be done either in the form of an affi-
davit sworn to by the applicant before
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a person who is authorized by state law
to administer oaths or in the form of
an unsworn declaration executed under
penalty of perjury of the laws of the
United States. The application must
include evidence demonstrating that
the entity is owned or controlled by
one or more individuals claiming dis-
advantaged status under EPA’s 8%
statute or owned and controlled by one
or more individuals claiming disadvan-
taged status under EPA’s 10% statute,
along with certifications or narratives
regarding the disadvantaged status of
such individuals. In addition, the appli-
cation must include documentation of
a denial of certification by a Federal
agency, State government, local gov-
ernment, Indian Tribal government, or
independent private organization, if ap-

plicable.
(b)  Application  processing. EPA
OSDBU will advise each applicant

within 15 days, whenever practicable,
after receipt of an application whether
the application is complete and suit-
able for evaluation and, if not, what
additional information or action is re-
quired. EPA OSDBU shall make its cer-
tification decision within 30 days of re-
ceipt of a complete and suitable appli-
cation package, whenever practicable.
The burden is on the applicant to dem-
onstrate that those individuals claim-
ing disadvantaged status own or con-
trol the entity under EPA’s 8% statute
or own and control the entity under
EPA’s 10% statute.

(c) Ownership and/or control determina-
tion. EPA OSDBU first will determine
whether those individuals claiming dis-
advantaged status own or control the
applicant entity under EPA’s 8% stat-
ute or own and control the applicant
entity under EPA’s 10% statute. If EPA
OSDBU determines that the applicant
does not meet the ownership and/or
control requirements of this subpart,
EPA OSDBU will issue a written deci-
sion to the entity rejecting the applica-
tion and set forth the reasons for dis-
approval.

(d) Disadvantaged determination. Once
EPA OSDBU determines whether an
applicant meets the ownership and/or
control requirements of this subpart,
EPA OSDBU will determine whether
the applicable disadvantaged status re-
quirements under EPA’s 8% or 10%
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statute have been met. If EPA OSDBU
determines that the applicable dis-
advantaged status requirements have
been met, EPA OSDBU shall notify the
applicant that it has been certified and
place the MBE or WBE on EPA
OSDBU’s list of qualified MBEs and
WBEs. If EPA OSDBU determines that
the applicable disadvantaged status re-
quirements have not been met, EPA
OSDBU will reject the entity’s applica-
tion for certification. EPA OSDBU will
issue a written decision to the entity
setting forth EPA OSDBU’s reasons for
disapproval.

(e) Evaluation standards. (1) An enti-
ty’s eligibility shall be evaluated on
the basis of present circumstances. An
entity shall not be denied certification
based solely on historical information
indicating a lack of ownership and/or
control of the firm by socially and eco-
nomically disadvantaged individuals at
some time in the past, if the entity
currently meets the ownership and/or
control standards of this subpart.

(2) Entities seeking MBE or WBE cer-
tification shall cooperate fully with re-
quests for information relevant to the
certification process. Failure or refusal
to provide such information is a ground
for denial of certification.

(3) In making its certification deter-
mination, EPA OSDBU may consider
whether an entity has exhibited a pat-
tern of conduct indicating its involve-
ment in attempts to evade or subvert
the intent or requirements of the DBE
Program.

(4) EPA OSDBU shall not consider
the issue of whether an entity performs
a commercially useful function in
making its certification determina-
tion. Consideration of whether an enti-
ty performs a commercially useful
function or is a regular dealer pertains
solely to counting toward MBE and
WBE objectives as provided in subpart
E of this part.

(5) Information gathered as part of
the certification process that may rea-
sonably be regarded as proprietary or
other confidential business informa-
tion will be safeguarded from disclo-
sure to unauthorized persons, con-
sistent with applicable Federal, State,
and local law.

(6) To assist in making EPA OSDBU’s
certification determination, EPA
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OSDBU itself may take the following
steps:

(i) Perform an on-site visit to the of-
fices of the entity. Interview the prin-
cipal officers of the entity and review
their resumes and/or work histories.
Perform an on-site visit to local job
sites if there are such sites on which
the entity is working at the time of the
certification investigation. Already ex-
isting site visit reports may be relied
upon in making the certification;

(ii) If the entity is a corporation,
analyze the ownership of stock in the
entity;

(iii) Analyze the bonding and finan-
cial capacity of the entity;

(iv) Determine the work history of
the entity, including contracts it has
received and work it has completed;

(v) Obtain a statement from the enti-
ty of the type of work it prefers to per-
form for EPA recipients under the DBE
Program and its preferred locations for
performing the work, if any; and

(vi) Obtain or compile a list of the
equipment owned by or available to the
entity and the licenses the entity and
its key personnel possess to perform
the work it seeks to do for EPA recipi-
ents under the DBE Program.

§33.206 Is there a list of certified
MBEs and WBEs?

EPA OSDBU will maintain a list of
certified MBEs and WBEs on EPA
OSDBU’s Home Page on the Internet.
Any interested person may also obtain
a copy of the list from EPA OSDBU.

§33.207 Can an entity reapply to EPA
for MBE or WBE certification?

An entity which has been denied
MBE or WBE certification may reapply
for certification at any time 12 months
or more after the date of the most re-
cent determination by EPA OSDBU to
decline the application.

§33.208 How long does an MBE or
WBE certification from EPA last?

Once EPA OSDBU certifies an entity
to be an MBE or WBE by placing it on
the EPA OSDBU list of certified MBEs
and WBEs specified in §33.206, the enti-
ty will generally remain on the list for
a period of three years from the date of
its certification. To remain on the list
after three years, an entity must sub-
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mit a new application and receive a
new certification.

§33.209 Can EPA re-evaluate the MBE
or WBE status of an entity after
EPA certifies it to be an MBE or
WBE?

(a) EPA OSDBU may initiate a cer-
tification determination whenever it
receives credible information calling
into question an entity’s eligibility as
an MBE or WBE. Upon its completion
of a certification determination, EPA
OSDBU will issue a written determina-
tion regarding the MBE or WBE status
of the questioned entity.

(b) If EPA OSDBU finds that the en-
tity does not qualify as an MBE or
WBE, EPA OSDBU will decertify the
entity as an MBE or WBE, and imme-
diately remove the entity from the
EPA OSDBU list of certified MBEs and
WBEsSs.

(c) If EPA OSDBU finds that the enti-
ty continues to qualify as an MBE or
WBE, the determination remains in ef-
fect for three years from the date of
the decision under the same conditions
as if the entity had been granted MBE
or WBE certification under §33.205.

§33.210 Does an entity certified as an
MBE or WBE by EPA need to keep
EPA informed of any changes
which may affect the entity’s cer-
tification?

(a) An entity certified as an MBE or
WBE by EPA OSDBU must provide
EPA OSDBU, every year on the anni-
versary of the date of its certification,
an affidavit sworn to by the entity’s
owners before a person who is author-
ized by state law to administer oaths
or an unsworn declaration executed
under penalty of perjury of the laws of
the United States. This affidavit must
affirm that there have been no changes
in the entity’s circumstances affecting
its ability to meet disadvantaged sta-
tus, ownership, and/or control require-
ments of this subpart or any material
changes in the information provided in
its application form. Failure to comply
may result in the loss of MBE or WBE
certification under EPA’s DBE Pro-
gram.

(b) An entity certified as an MBE or
WBE by EPA OSDBU must inform EPA
OSDBU in writing of any change in cir-
cumstance affecting the MBE’s or

399



		Superintendent of Documents
	2014-08-27T12:35:34-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




